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WENER, Circuit Judge:

Appel | ant Sondr a Hayes-Jenki ns (“Sondra”) appeal s the district
court’s grant of summary judgnent in favor of appellees Monunent al
Li fe I nsurance Conpany (“M.I C’) and NovaStar Mortgage (“NovaStar”).
In MIC s declaratory judgnent action, the court held that Sondra
was not entitled to benefits under MLIC s policy of nortgage life

i nsurance and dism ssed with prejudice her Texas state | aw cl ains



for breach of contract and negligence and for violations of the
Texas Deceptive Trade Practices Act and the Texas | nsurance Code.
The district court also granted sunmary judgnent to NovaStar,
dismssing Sondra’s third party clains against it. W affirmin
part and reverse and remand in part.
| . FACTS AND PROCEEDI NGS

This dispute was precipitated by MIC s denial of Sondra’'s
demand t hat the proceeds of a nortgage |ife insurance policy i ssued
by MLIC in connection with a hone nortgage | oan from NovaStar to
Sondra and her now deceased husband, Alvin Jenkins (collectively
“the Jenkinses”), be applied to |iquidate the renmai ni ng bal ance on
t hat | oan. M.IC refused thus to disburse the policy proceeds
because the Jenkinses had failed to pay the first prem um due on
the policy prior to (1) its retroactively specified effective date
(April 1, 2001) and (2) the date of Alvin's death (April 4, 2001).
As far as they go, the discrete facts underlying this case are
undi sput ed.

A. The ©Mortgage Loan

The Jenki nses purchased a hone in Frisco, Texas in Novenber
2000. NovaStar, a residential nortgage |ender, provided the
pur chase-noney | oan secured by a deed of trust that was a first

nortgage |ien on the property.? At the | oan closing, the Jenkinses

! Presumably, the hone becane the Jenkinses’ comunity
property and each was jointly and severally |iable on the purchase
obl i gati on.



executed a nortgage note, a Deed of Trust (“nortgage”), and an
| npound Aut horization Agreenent and First Paynent Notification
(“escrow agreenent”). The escrow agreenent authorized NovaStar to
collect and escrow funds from the Jenkinses “to pay for taxes,

i nsurance prem uns, assessnents, or other itens relating to the

property on [their] behalf.”? Consistent with the escrow
agreenent, NovaStar sent invoices to the Jenkinses in the anmount of
$2,808. 70 each on or about the tenth day of each cal endar nonth.
In addition to the basic anbunt required to anortize principal and
interest on the |oan, the $2,808.70 included the estinmated anount
needed to cover property taxes and flood and fire insurance
prem uns on the encunbered property.

B. The ©Mortgage | nsurance Agreenent

At all tinmes pertinent to this case, NovaStar was party to a
Mort gage | nsurance Agreenent with M.IC.  This agreenent obligated
NovaStar to distribute “descriptive brochures and ot her pronoti onal
materials relating to [MIC s] insurance coverages” to its
borrowers. As consi deration, NovaStar received a percentage of the
prem uns coll ected on any insurance witten by M.IC for NovaStar’s
borrowers. The agreenent al so required NovaStar to facilitate the
collection of premuns by including the anbunt of the premumin
the insured borrower’s nonthly invoice. Al MIC brochures and

pronotional materials required to be distributed under the Mrtgage

2 Enphasi s added.



| nsurance Agreenent by NovaStar to its borrowers were subject to
NovaStar’s prior witten approval

In January 2001, acting in accordance with its Mrtgage
| nsurance Agreenent with MJIC NovaStar mailed the Jenkinses an
unsolicited M.I C application (“the application”) for Mrtgage Life
and Disability Insurance underwitten by MIC The M.IC
application was nailed to the Jenkinses by a cover letter witten
on NovaStar’s letterhead and was acconpanied by a M.IC brochure
descri bing the M.IC policy.

C. Cover Letter

In the cover letter, NovaStar informed the Jenkinses that the
nmortgage life insurance policy would pay off their entire nortgage
bal ance “up to $300,000” in the event of the death of either of
them The cover letter also prom sed the Jenkinses a thirty-day
“risk free” period, comencing on the date they received their
Certificate of Insurance/policy, during which period they would be
all owed to exam ne the policy wthout cost or obligation:

This insurance is yours to try risk free. Wre

confident that you'll agree that [the insurance]
provi des essenti al protection. Exam ne t he
Certificate of Insurance for 30 days at no cost or
obl i gati on. If you decide you don’'t want the

cover age, for any reason, j ust return the
Certificate to Mnunental Life I|nsurance Conpany
and you' |l [future tense] owe not hing.
D. Brochure
The acconpanyi ng M.I C brochure touted the advantages of the

thirty-day “risk free” period, stating in bold print:



Examine at No Risk for 30 Days. When your
certificate/policy arrives, look it over. |If you
don’'t agree that this is sensible and affordable
nortgage protection, sinply return it wthin 30

days of receiving it . . . and you won't [future
tense] owe a cent. No questions asked. In the
meantime, you'll [future tense] be fully covered

whi | e you nmake your deci sion.
In addition to explaining the thirty-day exam nation period, M.IC s
brochure enphasi zed that the Jenkinses would not be required to
mai | a separate check for their prem umpaynents to either MIC or
NovaStar. The brochure prom sed the applicants that “[t]here are
no checks to wite” and that their “insurance prem um [woul d be]
conveniently added to [their] nonthly nortgage paynents.”

E. Application

The application reiterated these sane assurances and added
that, should the Jenkinses decide to return the policy wthin the
thirty-day exam nation period, their “account will be credited in
full,” presumably referring to their NovaStar account as they had
none with MIC. The application further guaranteed the Jenkinses
that they would be “fully covered” by the insurance policy during
the thirty-day period while they exam ned the policy.

F. The Jenki nses’ Response

Sondra and Al vin pronptly conpl eted the application and mail ed
it, as directed, to MIC, where it was received on January 17,
2001. Relying on the M.IC brochure’ s assurances that no separate
check woul d be required and that their prem uns would be added to

and included in their nonthly invoices from NovaStar, as well as
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t he assurances that they would “owe nothing” if they returned the
certificate/policy during the 30-day exam nation period (during
whi ch they woul d nonethel ess be covered), the Jenkinses neither
encl osed a check for their first insurance prem umwhen they nmail ed
their application to M.ICnor unilaterally added t he anbunt of this
first premumto their paynents of any of NovaStar’s subsequent
mont hly invoices. As they had done each nonth since taking out
their loan, the Jenkinses mailed their check in paynent of
NovaStar’s March 10, 2001 on March 25, 2001, in the standard
i nvoi ced anmount of $2,808. 70.

G Noti ce of Approva

On March 14, 2001 —after NovaStar had mailed its March 10th
invoice to the Jenkinses and before they mailed their March 25th
paynment of that invoice to NovaStar —M.IC mailed a letter to the
Jenki nses informng themthat it had approved their application and
that their “certificate of Mdrtgage Life Insurance should arrive
shortly.” There was no nention of the first-prem um requirenent
anywhere in this notice; neither did M.IC notify NovaStar that the
Jenki nses’ application had been approved. This is because M.IC s
arrangenent with NovaStar specified that MIC need only notify
NovaStar of newly approved insureds once per nonth, by the ninth
day of each cal endar nonth

Al vin di ed unexpectedly on April 4, 2001. The foll ow ng day,
April 5, 2001, Sondra received the MIC Certificate of I|nsurance
and policy in the mail. The Policy Schedul e specified that the
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i nsurance was effective April 1, 2001, three days prior to Alvin’'s
death. No notice of Alvin’s death was furnished to either MIC or
NovaSt ar .

H. The Policy

The cover page of the policy nade clear that coverage was

provided “[i]n consideration of your application and paynent of the
first premum”® Consistent with this statenent but contradictory
to the above-quoted future-tense assurances in NovaStar’s cover
letter and M.IC s brochure, the cover page also contained the
follow ng | anguage in bold print:

Thirty day right to examne policy. |f you are not
satisfied for any reason, you may return this
policy within 30 days after receipt. Your prem um
wi |l be refunded.
| medi ately followng this, a third statenment on the cover page
informed the insureds that coverage had begun “on the Effective
Date of I|Insurance as shown on the Schedule of this Policy.” And,
as noted, the Schedule specified April 1, 2001 as the effective
date of insurance, and thus the date on which coverage commenced.
On April 9, 2001 —eight days after the policy s effective
date, four days after the MIC policy was delivered by mail to
Sondra, and five days after Alvin's death —M.I C i nf or med NovaSt ar

for the first tinme that the Jenkinses’ application had been

approved. The follow ng day, April 10, 2001, NovaStar nuail ed the

3 Enphasi s added.



April invoice to the Jenkinses. For the first tinme, the Jenkinses’
monthly invoice (which Sondra tinely paid on April 26, 2001)
i ncluded the anmount of the premumfor the M.IC policy.

In May 2001, Sondra tinely filed a claim with MIC for
benefits under the policy. M.IC imedi ately denied her claim
asserting that no insurance was in effect at the time of Alvin's
death. In so doing, MlICcited |l anguage in the “Prem uns” section
of the policy (which the Jenkinses had never seen before it was
delivered to Sondra four days after the effective date and one day
after Alvin’s death) that required the Jenkinses to pay their first
prem um “before the Effective Date of Insurance.” M.IC asserted
its position that, because the Jenkinses had not paid their first
prem umby either the April 1, 2001 effective date of the policy or
the April 4, 2001 date of Alvin's death, the policy was not in
effect at the tinme of Alvin’s death. [In addition, MIC pointed out
that the application contained a statenent (in fine print in the
paragraph imedi ately above the applicant’s signature |ine) that
speci fi ed:

[NNo insurance is in effect unless the application
i s approved by the Insurance Conpany, and the first
premumis paid.

M.IC then filed a declaratory judgnent action in the district
court seeking a holding that no MIC insurance covered the
Jenkinses at the tinme of Alvin's death and that Sondra is not
entitled to benefits under the policy in question. Sondra answered
the conplaint and filed a counterclaimagainst MIC alleging (1)
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breach of the insurance contract, (2) negligence, (3) negligent
m srepresentation, and (4) violations of the Texas Deceptive Trade
Practices Act (“DTPA’) and Texas I nsurance Code. She also filed a
third party conpl aint agai nst NovaStar, asserting clainms for (1)
breach of the escrow agreenent, (2) negligence, (3) negligent
m srepresentation, and (4) violations of the DTPA and | nsurance
Code. *

M.IC and NovaStar separately filed notions for summary
j udgnent . In January 2003, the district court granted sunmary
judgnent in favor of M.I C and NovaStar, hol ding that Sondra was not
entitled to benefits under the M.IC policy and dism ssing all her
counterclains clains and third party clains with prejudice. Final
j udgnent was entered in June 2003, and Sondra tinely filed a notice
of appeal .

1. ANALYSI S

A. Standard of Revi ew

W review de novo a district court’s grant of summary
j udgnent .

B. MLIC s Breach of Contract

4 Sondra has abandoned her cl ai ns agai nst M.IC for negligence
and negligent m srepresentation and her clai magai nst NovaStar for
negligent msrepresentation by failing to brief these clains on
appeal . See Sepulvado v. CSC Credit Servs., 158 F.3d 890, 897
n.7(5th Cr. 1998)(clainms not briefed on appeal are considered
abandoned) .

> See Markos v. City of Atlanta, 364 F.3d 567, 570 (5th Cr
2004) .




As a general rule, “[t]he paynent of the prem umin accordance
Wi th the provisions of an insurance policy is a condition precedent
to the establishnent of liability of the insurer.”® On appeal
M.I C argues that the Jenkinses’ failure to pay the first prem um
prior to either the April 1, 2001 effective date of the policy or
the April 4, 2001 date of Alvin’s death is | egally concl usive that
no contract of insurance capabl e of being breached was in effect at
the time of Alvin’s death. |In response, Sondra asserts that M.IC
either waived its right to assert prepaynent of the first prem um
as a condition precedent to comrencenent of coverage, or is
estopped from doing so, by virtue of msrepresentations in the
cover letter, brochure, application, and approval |l etter regarding
what was required on the part of the Jenkinses to bring coverage
into effect. Sondra also contends that, as MICs agent for
collection of premuns, NovaStar was negligent in failing to
collect and remt her first premum prior to the April 1, 2001
effective date of the policy, thereby vicariously estopping its
principal, MIC fromasserting prepaynent of the first prem umas
grounds for wthholding the policy’'s proceeds. As Sondra’'s

assertion of both waiver and estoppel based on M.IC s own words and

6 Wal ker v. Fed. Kenper Life Assurance Co., 828 S.W2d 442,
449 (Tex. App. —San Antonio 1992, reh. d.).
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conduct has facial nerit, we remand to the district court for ful
fact-finding on these clains.’

1. Equi t abl e Est oppel

Ceneral |y, Texas | aw defi nes estoppel as “conduct whi ch causes
the other party to materially alter his position in reliance on
that conduct.”® The elenents of equitable estoppel are: “(1) A
fal se representation or concealnent of material facts nmade wth
know edge (actual or constructive) of those facts, (2) wth
intention that it should be acted on, (3) to a party wthout
know edge, or neans of know edge of those facts, (4) who
detrinentally relied upon those representations.”?®

M.I C contends that Sondra has failed to raise a genuine issue
of material fact as to the fourth elenent of equitable estoppe
because she cannot show that she relied on MICs post hoc
notification that coverage had conmenced on April 1, 2001. To this
end, M.l C enphasizes that both the application and the approva

letter are silent as to when the i nsurance woul d beconme effective,

" As we remand to the district court on the direct issues of
wai ver and estoppel, we also remand on the issue of estoppel
grounded in respondeat superior. This is because, on the
undevel oped sunmary judgnent record before us, there could exist a
situation in which MlICis not |liable to Sondra by virtue of its
own actions but is vicariously l|iable by virtue of those of
NovaStar. W forgo discussion of the issue here for the reasons
stated below. See infra note 22.

8 Braugh v. Phillips, 557 S.W2d 155, 158 (Tex. App. —Cor pus
Christi 1977, reh. d.).

® Robinson v. Robinson, 961 S.W2d 292, 231 (Tex. App. —
Houston [1st Dist.] 1997).
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and that the only representation that coverage conmenced on Apri
1, 2001 is contained in the policy itself, which Sondra did not
receive until April 5, 2001. W find that the follow ng evidence
rai ses a genui ne i ssue of material fact, however, as to whether the
Jenki nses detrinentally relied on MLIC s representations as to when
coverage under the policy would begin.

Sondra has shown prima facie that she and Alvin m ght have

relied —reasonably and to their detriment —on MIC s earlier
representations in the brochure, the application, and the approval
letter, and Nova Star’s representations in the cover letter, about
the requirenents to bring coverage into effect before Alvin's death
on April 4. O particular inportance are the representations in
these materials that relate to the 30-day “no risk” exam nation
peri od. These representations, contained not only in the cover
letter and brochure but also highlighted in bold print at the top
of the application, state affirmatively that the Jenkinses wll be
“fully covered” for 30 days while they “l ook over” their policy yet
omt any reference to the fact on which MIC now relies —that
coverage w Il becone effective only on MLIC s recei pt of the first
prem um paynent .

In fact, the only references to the requirenent that the
prospective insured pay the first premumbefore the effective date
of the policy in any of the pronotional materials sent to the
Jenkinses are (1) the inferences to be drawn fromthe statenent in
the application that the Jenkinses’ account wll be “credited in
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full” if they elect to return the policy within the 30-day
exam nation period and (2) the statenent in fine print above the
applicant’s signature line that “no insurance is in effect unless
the application is approved by the I nsurance Conpany and the first
premumis paid.” Wen viewed in the context of M.IC s repeated
enphasis that the 30-day period was “no risk” and the assurance

that “there are no checks to wite,” these disclainers may not have
been sufficient in thensel ves to place an applicant on notice that
paynment of the first premumis a condition precedent to coverage.

M.I C s contentions are even nore troubling when considered in
light of the fact that the conpletion instructions to potenti al
appl i cants do not recommend, nmuch | ess expressly require, that the
applicant remt the first prem umpaynent directly to MLICw th the
application. Rather, MIC s solicitations instruct the applicant
merely to (1) “[i]ndicate the type of insurance desired;” (2)
“[dleterm ne [the] prem umbased on the rates shown on the reverse
side [of the application];” and (3) “[c]onplete, sign, and return
your application today.” There is no nention whatsoever of
remtting the initial premum nuch |ess when, where, or to whom
the applicant should deliver the first prem um paynent.

The instructions in the application go on to state that once

M.l C approves t he application, t he applicants’

“Iclertificate/[p]Jolicy will be issued and [the] premum w Il be
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added to [the applicant’s] nonthly nortgage paynent.”?0

Significantly, this instruction does not state that the applicant
must do the adding. A factfinder could thus reasonably concl ude
t hat NovaStar —rather than the applicant —would be the one to
perform the “adding” function and that no further act wll be
required on the part of the applicant. That this is a reasonable
reading from the viewpoint of an applicant is fostered by the
advice given to the applicant that no additional check wll be
required. Yet only by preparing and remtting a separate check
could the Jenkinses have paid the first premum (1) before the
effective date selected unilaterally by M.IC al one, or (2) before
Al vin’s death.

Li kewise, MICs Mrch 14, 2001 letter, which formally
notified the Jenkinses that their application had been approved, is
devoid of any adnonition that coverage is conditioned on their
prior paynent of the first premum Like the application itself,
this notice’s terse congratulatory statenent, which infornmed the
Jenkinses that their Certificate of Insurance/Policy would “arrive
shortly,” could have inplied to the Jenkinses that, by conpleting
and mailing their application to MIC nonths earlier, they had
successfully conpleted all acts required on their part to bring

coverage into effect.

10 Enphasi s added.

11 I ndeed, NovaStar did just that, adding that anmount of the
M.I C nont hly paynent to the Jenki nses’ nortgage invoice for April.
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Nei t her does M.IC s argunent that the Jenkinses were sonehow
remss in not sending a separate check to MIC or NovaStar for
their nortgage life insurance premumor in not adding the anmount
of their premumto their March i nvoice fromMNovaStar entitle it to
summary judgnent. Not only do the instructions quoted above tell
the Jenkinses that their premum “wll be added” to the nonthly
nort gage paynent (not that they nust do the adding), but (1) the

brochure guarantees that “[t]here are no checks to wite,” because

the “insurance premum [will be] conveniently added to [the]

mont hly nortgage paynent,” and (2) the application itself contains
the applicants’ express authorization for “the | ender [ NovaStar] to
add the premumfor the Mirtgage | nsurance indicated above to [the
Jenki nses’] nortgage paynent.”?!?

Taken t oget her and consi dered i n conbi nati on, these statenents
could lead an applicant to assune that MIC did not neke it
i ncunbent on them as NovaStar’s borrowers, to nmail a separate
check for their premumor, absent an invoice, to add the anount of
their premumto their paynent to NovaStar for the nmonth in which
M.IC s approval letter is received. The sane is true as to any
requi renent that a check for the first premum nust be sent
directly to MIC after it approved the application and before

coverage (and the 30-day risk-free period) would begin. Based on

the totality of these witings, any reasonable applicant could

12 Enphasi s added.
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justifiably conclude that separately and i ndependently paying the
first prem umbefore coverage woul d becone effective was si nply not
required.

Qobvi ously, the Jenkinses did not rely on coverage commenci ng
specifically on April 1, 2001 because M.I C did not comruni cate that
date to them until April 5. That contention by MIC is a red
herring. The record contains anple evidence that the Jenkinses
could have reasonably relied on (1) MIC s representation that
not hi ng nore than conpleting their application and nmailing it to
M.I C was required on their part to bring coverage into effect once
it was approved by MIC, and (2) MICs failure to comrunicate
clearly and unanbi guously that paynent of the first prem umwas a
condition precedent to coverage. Accordi ngly, we conclude that
genui ne issues of material fact exist as to whether the Jenkinses
relied on MlICs representations to their detrinent. We thus
remand this issue to the district court.

2. Wi ver

Under Texas law, “waiver 1is a voluntary, intentional

relinqui shnment of a known right or intentional conduct inconsistent

with claimng that right.”?3 Unli ke estoppel, which requires

reliance, “[w aiver of aright results as a | egal consequence from

the unilateral act of the party against whom it operates [here,

13 First Interstate Bank, N. A v. Interfund Corp., 924 F.2d
588, 595 (5th Cir. 1991)(citing Edwn M Jones Q1 Co. v. Pend
Oeille Gl & Gas Co., 794 S.W2d 442, 447 (Tex. App. — Corpus
Christi 1990)) (enphasi s added).
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M.IC], and no act of the party in whose favor it operates [here,

Sondra] is necessary to conplete it.”! The party asserting waiver

must show, as to the party asserting a right, “(1) an existing
right, benefit, or advantage[,] (2) know edge, actual or
constructive, of its existence[,] and (3) actual intent to

relinquish the right, which can be inferred from conduct.”?
“Al t hough waiver is ordinarily a question of fact, when the facts
and ci rcunstances are admtted or clearly established, the question
becomes one of |aw. "1®

At the outset, we reject MLIC s contention that, because Texas
| aw precludes the use of the doctrines of waiver and estoppel to
create or extend insurance coverage, Sondra is prohibited from
relying on wai ver as a neans of establishing MLIC s liability under
the policy. M.I C m scharacterizes Sondra’s contention. Texas,
i ke many common | aw jurisdictions, adheres to the principle that

“wai ver . . . cannot enlarge the risks covered by [an existing]

policy [nor can they] be used to create a new and different

contract with respect to the risk covered and the insurance

4 Pioneer Gl Co. v. Vallejo, 750 S.W2d 928, 929 (Tex. App.
——Corpus Christi 1988).

1 First Interstate, 924 F.2d at 595 (citing M ssouri-Kansas-
Texas R R v. Heritage Cablevision of Dallas, Inc., 783 S.W2d 273,
280 (Tex. App. —Dallas 1989, no wit)).

16 Mbtor Vehicle Bd. of the Tex. Dept. of Transp. v. El Paso
| ndep. Auto. Dealers Ass’'n, Inc., 1 S.W3d 108, 111 (Tex. 1999).

17



extended [by an existing policy].”Y Texas insureds are not
prevent ed, however, from enploying waiver to show that an insurer
has forfeited its right to assert a condition precedent in defense
of its responsibility under a putative new policy.®® This holds
true whether the condition precedent is actual delivery, paynent of
the premumdirectly to the insurer as opposed to its authorized

agent, or prepaynent of the first premum which is the case here.?®

Accordingly, to the extent that statenents in MIC s application

7 M nnesota Mut. Life Ins. Co. v. Mrse, 487 S.W2d 317, 320
(Tex. 1972)(citing Geat Am Reserve Ins. Co. v. Mtchell, 335
S.W2d 707 (Tex. App. —San Antonio, 1960, wit ref’d))(enphasis
added) .

18 “A condition precedent may be wai ved,” Kennedy v. McMill en,
39 S.W2d 168, 174 (Tex. Cv. App. —Beaunont, 1931, wit ref’d),
and the waiver of a condition precedent may be inferred fromthe
party’s conduct.” Sun Exploration & Prod. Co., 728 S.W2d 35, 37
(citing Ares v. Geat Southern Bank, 671 S.W2s 447, 449 (Tex.
1984)).

19 See, e.q., Scott v. Nat’'l Bankers Life Ins. Co., 253 S. W 2d
485, 488 (Tex. App. —San Antoni o 1952, reh. d.) (i nsurance conpany
may wai ve express condition precedent to insurer’s liability under
the policy); United Fid. Life Ins. Co. v. Handley, 53 S.W2d 833,
838 (Tex. App. —Amarillo 1932, reh. d.)(stipulation in insurance
application limting insurer’s liability to the tinme when the
application was nmade and the first premum paid “was for the
benefit of the [insurer] and could be waived by it”). See also 45
TEX. JUR. 3D, | NSURANCE CONTRACTS AND CoveERAGE 885, 887 (Although “a
provision in a policy that declares that the policy shall not
becone effective . . . until the prem um has been paid is valid,”
“[t]he condition of prepaynent of the prem um may be wai ved by the
insurer”)(Jody L. Mkasen et al. eds., 3d ed. 1995)(cites omtted);
LEE R Russ & THows F. SEGALLA, CoucH ON I NSURANCE 8§ 12:11 (3d ed.
1996) (“ Si nce provi sions requiring prepaynent of premumare for the
benefit of the conpany, they may be waived by it, with the result
that the contract becones binding wthout prepaynent, even though
the policy provides that the prem ummnust be prepaid, either at the
conpany’'s office or to an agent duly authorized in witing to
receive it.”)(cites omtted).
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form and insurance policy would make prepaynent of the first
prem um a condition precedent to commencenent of coverage, that
condition is susceptible of waiver.

More to the point of MLIC s mi scharacterizati on of what Sondra
seeks to acconplish, it is readily apparent that Sondra does not
enpl oy wai ver to “enlarge the ri sks covered by [an existing] policy
[or] to create a new and different contract with respect to the
ri sk covered and the insurance extended.”? The policy that MLIC
i ssued explicitly covers the risk at issue, i.e., the death of
either nortgagor/insured, and extends that coverage up to the
proceeds anount sought by the beneficiary, i.e., paynent of the
entire nortgage bal ance up to $300, 000.

When we exam ne the gravanen of Sondra’ s waiver argunent, the
| egal possibility that M.IC might be held to have waived its right
to insist on prepaynent of the first premum as a condition
precedent to coverage becones apparent. M.IC m ght have done so
when it wunconditionally approved the Jenkinses’ application on
March 14, 2001, with an April 1, 2001 effective date, prior to
recei ving the Jenkinses’ first prem umpaynent directly, and in the

full know edge that —under its arrangenent with NovaStar —the

Jenki nses could not possibly have been invoiced by NovaStar for
their first premumuntil sonetinme after April 9, 2001, the next of

the nonthly dates on which MIC notifies NovaStar of approved

20 Mbrse, 487 S.W2d at 320.
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appl i cations. M.IC m ght also have done so when it issued the
policy in the full know edge of its docunents’ assurances that the
i nsureds woul d not need to send a separate prem umcheck, either to
M.ICwith the application or to NovaStar as M.IC s agent, and that
applicants would remain covered during the thirty days that they
had in which to examne their policy risk free. Sinply put,
because M.I C chose to adopt notification procedures that woul d not
permt the Jenkinses (or anyone simlarly situated) to conply with
the policy’s requirenent that the first prem um be paid prior to
the date selected by M.IC as the effective date of coverage, MIC
mght well be held to have waived the right to assert that
comencenent of coverage was barred by the Jenkinses’ failure to
pay the first prem umbefore (1) the effective date (which was not
comuni cated to themuntil April 5, 2001) or (2) Alvin's death (on
April 4, 2001). This too wll depend on the results of nore
conpl ete factfinding.

As a matter of law, MLIC s notification procedures m ght well
have resulted in its assunption of the risk that it could be liable
for death benefits accruing after it approved the insured s
application and issued a policy, but before the insured paid the
first premum —here, the span of nore than a fortnight between
March 14 and April 1, 2001. Accordingly, M.IC mght ultinmately be
found to have waived its right to assert prepaynent of the first
prem umas a condition precedent to coverage. W therefore reverse
the district court’s grant of summary judgnment to MIC in the
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declaratory judgnent suit rejecting Sondra’s claimfor breach of
contract, and we remand to the district court for further
proceedi ngs consistent with this opinion.?

C. NovaStar’s Breach of Contract

Sondra contends in her third party claim that NovaStar
breached its contractual duties under the escrow agreenent by
failing tinely to collect fromthe Jenkinses the initial prem umon
their life insurance policy and remt paynment to MLIC prior to the
effective date of the policy. As discussed above, the escrow
agreenent “authorize[d][NovaStar] to collect nonthly inpounds, if
applicable, in the manner detailed below [sic] to pay for taxes,
I nsurance prem uns, assessnents, or other itens relating to the
property on [the Jenkinses’] behalf.” Al t hough the escrow
agreenent expressly contenplates the escrowng of funds for

“Mortgage Insurance” in addition to those for principal and

21 Al 't hough we recognize that we nmay direct summary judgnment
in favor of a party who did not nove for it in the district court
when no disputed facts exist, see Black Warrior Elec. Menbership
Corp. v. Mssissippi Power Co., 413 F.2d 1221 (5th G r. 1969), we
decline to do so here under the procedural history of this case.
First, Sondra did not nove for summary judgnent on the waiver or
estoppel issues in the district court. M.IC has thus not had an
opportunity — even at the sunmary judgnent stage — to devel op the
evidentiary record or to brief these issues fully. W deem it
prudent to remand these issues to the district court, which my
require full briefing onthe i ssues or receive additional evidence,
if any, into the record —or both. At such a tine, the district
court may decide that (1) summary judgnent is proper if there stil
exi sts no genuine issue of material fact, or (2) the case should
proceed to a trial on the nerits. W nerely note that, given the
procedural posture of this case and a less-than-fully devel oped
record, we decline to resolve these issues here.
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interest, property taxes,? and flood and fire i nsurance, no dollar
anobunt was entered in the space provided for “Mrtgage | nsurance”
when the escrow agreenent was signed by the parties. Cbviously,
this is because the Jenkinses had not procured such insurance at
the time the agreenent was executed. Nevert hel ess, the fina
paragraph of the escrow agreenent states

The anobunt of each nonthly inpound to be collected

is determned by [NovaStar]. The anounts are

subject to adjustnent from tine to tine. [The

Jenki nses] agree to pay these nodified inpounded

anounts along wth each nonthly paynent of
principal and interest. (enphasis added).

Sondra insists that, in tinely signing the nortgage life
i nsurance application, which expressly authorizes NovaStar “to add
the premum for the Mrtgage |nsurance indicated above to [the
Jenki nses’] nortgage paynent,” and delivering the application to
M.IC as instructed in the MIC docunents that NovaStar furnished
and is presuned to have been pre-approved, she and her husband did
all that they possibly could to have the escrow amount tinely
“adjusted” to include nortgage |ife insurance premuns. Thus, she

argues, NovaStar’s failure to bill her and her husband for their

22 \W¢ are unpersuaded by NovaStar’'s argunent that the escrow
agreenent does not permt the collection of nortgage |ife insurance
prem uns because nortgage life insurance does not “relate[] to the
property.” Not only does the agreenent expressly contenplate
i npounds for “Mdirtgage Insurance,” as discussed above, but any
anbiguity as to what types of insurance “relate[] to the property”
must be construed agai nst NovaStar. |ndeed, a nortgage or deed of
trust does not just “relate to the property,” it encunbers the
property as collateral security for the very obligation the bal ance
of which the nortgage insurance is commtted to pay with its
pr oceeds.
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first premumsufficiently in advance of the effective date of the
policy to conply with MLIC s premumfirst requirenent constituted
a breach by NovaStar of the escrow agreenent as nodified by the
application for nortgage |ife insurance.

W agree that the express Ilanguage of the application
authorizing NovaStar to add the amount of the nortgage life
i nsurance premum to the Jenkinses’ nonthly invoice effectively
nmodi fied the escrow agreenent to require the inclusion of anmounts
sufficient to cover nortgage life insurance prem uns. Qur
conclusion is bolstered by the fact that NovaStar did in fact
i ncl ude the anmount of the Jenkinses’ first nortgage |ife insurance
premum albeit not until their April invoice, wthout requiring
the execution of a new or superseding escrow agreenent or a
separate anendnent. The only question remaining as to this claim
then, is whether a genuine issue of material fact exists wth
respect to NovaStar’s all eged breach of the escrow agreenent.

NovaStar insists that its failure to bill the Jenkinses for
their first nortgage life insurance premumprior to the April 1
2001 effective date of the policy cannot be construed as a breach
of NovaStar’s obligation under the escrow agreenent, because M.IC
did not notify NovaStar until April 9, 2001 that the Jenkinses
application had been approved. Although these facts are correct,
we disagree with NovaStar’s | egal concl usion.

First, the record establishes that it was NovaStar’s deci sion
to receive nonthly — as opposed to weekly or even daily —

23



notification fromMIC as to which of NovaStar’s borrowers had been
approved for nortgage |life insurance. In her deposition, MIC
representative Colleen G zinski stated that MJIC s notification
procedures varied anong the nortgage conpanies with which it had
arrangenents simlar to NovaStar’s, but that, ultimately, it was
“up to the nortgage conpany” to decide how often it was to be
notified by M.IC of the approval for nortgage life insurance for
the | ender’ s borrowers. Sone nortgage conpanies, at their request,
received weekly or daily notification from MIC, but NovaStar
requested to be notified only once each nonth. NovaStar points to
no evidence that would contradict this testinony.

Moreover, MIC s and NovaStar’'s cavalier treatnent of such
notification establishes the fault of both defendants. M.IC s
permtting its nortgage guarantor/agent to select notification
procedures as dilatory as once per nonth, and NovaStar’'s equal
disregard for the interests of its borrowers (and, presumably, with
consi derable regard for the reduction of its own workload) inures
to the detrinment of each.

Second, as M.ICs agent for the collection of prem uns,
NovaStar is deened to know the contents of both the policy and the
application, as well as the contents of the brochure and cover
letter that NovaStar itself pronmul gated. Thus, NovaStar is heldto

have had know edge of the policy’s requirenent that the first
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prem um had to be paid prior to the effective date of insurance.?
| ndeed, NovaStar not only transmtted all these docunents to its
borrowers, it had the legal right to review and approve (or
di sprove) the docunents prepared and proffered by M.IC before
NovaSt ar pronul gated themto its borrowers. NovaSt ar cannot be
heard to claimignorance of the contents of those papers.
Accordingly, NovaStar’'s decision to inplenent notification
procedures that were obviously flawed to the extent of
unnecessarily delaying recei pt of information fromM.I C as to which
of NovaStar’s borrowers had been approved for M.IC nortgage life

i nsurance —undoubtedly until after the effective date of that

2 NovaStar’'s contention that it is not MICs agent for

coll ection of prem uns under the Texas | nsurance Code is neritless.
Under 8§ 4001.051, an entity is the agent of the insurer if it: “(1)
solicits insurance on behalf of the insurer; (2) receives or
transmts other than on the person’s own behal f an application for
i nsurance or an insurance policy to or from the insurer; (3)
advertises or otherw se gives notice that the person will receive
or transmt an application for insurance or an insurance policy;
(4) receives or transmts an insurance policy of the insurer;
. (6) receives, collects, or transmts an insurance premum. . .
.7 Tex. INs. CobE ANN. 8 4001.051(b)(1)-(4), (6). As the terns of
NovaStar’s Mortgage | nsurance Agreenent with M.l C require NovaStar
both to solicit insurance on behalf of MIC by miling MIC
i nsurance applications and advertisenents to its borrowers and to
“provide the facility for paynent of the required premum’”
NovaStar is indisputably MIC s agent for these acts under 8§
4001. 051(b). Further, NovaStar’s argunent that it is excepted from
agency status under 8§ 4001.051(d) is equally neritless, as that
provi sion applies only to the referral of custoners to an i nsurance
agent, not to an insurer such as M.IC TEX. INs. CoDE ANN. 8§
4001. 051(d) (“The referral by an unlicensed person of a custoner or
potential custoner to an agent is not an act of an agent under this
section, unless the unlicensed person di scusses specific insurance
policy ternms or conditions wth the custoner or potential
custoner.”).
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i nsurance had already passed, in many instances — raises the
genui ne fact issue whether NovaStar breached its obligation under
the nodified escrow agreenent to collect and bill the Jenkinses
tinely for their nortgage life insurance premuns. W hold that
the district court erred in granting sumrary judgnent in favor of
NovaStar, rejecting Sondra’s claim against it for breach of
contract, and we remand this issue for further consistent
pr oceedi ngs.

F. NovaStar’'s Breach of Fiduciary Duty?

NovaStar’s billing and notification procedures also formthe
basis of Sondra’ s cl ai magainst her |ender for breach of fiduciary
duty. Specifically, Sondra asserts that NovaStar owed her and her
husband fiduciary duties, arising out of its dual role as (1) their
agent “for purposes of the collection and processing of [prem um
paynments” and (2) MIC s “insurance agent/collection agent” for
procuring nortgage life insurance and collecting and remtting
paynment of premuns “in a manner as to ensure effective coverage.”
She argues that NovaStar breached these duties by enploying faulty
billing and notification procedures with the result that the
Jenki nses (and, presumably, many of NovaStar’s other borrowers) were
| eft uninsured for many days after the effective date specified in

the policy. As we find that NovaStar did not owe a fiduciary duty

24 Al'though Sondra has styled her cause of action against
NovaStar as one for negligence, it is readily apparent that the
subst ance of her claimis for breach of fiduciary duty, so we treat
it is as such on appeal.
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to the Jenki nses, however, her clainms grounded in such duties were
properly dism ssed on sunmary j udgnent.

Texas courts have recogni zed that, under sone narrow sets of
ci rcunst ances, an i nsurance agent may be deened to have acted as the
agent of both the insured and the insurer.? The evidence in the
record of this case, however — in particular, the Mortgage
| nsurance Agreenent —— nmakes clear that at all relevant tines
NovaSt ar was acting exclusively as MLIC s agent for the solicitation
of insurance custoners and the collection and rem ssion of MIC s
nmortgage |life insurance prem uns, and not as agent of the Jenki nses,
much less as their fiduciary. The cases cited by Sondra in support
of her contention that NovaStar acted in dual capacities for both
M.I C and the Jenkinses are readily distinguishable. Not only was
it the insureds in the cited cases who solicited the agents to
obtain insurance coverage on their behalf — the obverse of the
instant situation — but the insurance agents thenselves were
responsible for conpleting the applications and, after issuance,

delivering the policies to the insureds.? As no agency

%5 See, e.0., Essex Ins. Co. v. Redtail Prods, Inc., No. Gv.
A. 3:97CV2120D, 1999 W 627379, at *2 (N.D. Tex. Aug. 17 1999);
Mai ntain, Inc. v. Maxson- Mahoney-Turner, Inc., 698 S. W2d 469, 472

(Tex. App. —Corpus Christi 1985, reh. d.).

26 See, e.qg., Essex, 1999 W 627379, at *2 (insured contacted
agent to procure comercial general liability policy and agent
prepared and subm tted application to insurer oninsured s behal f);
Mai ntain, 698 S.W2d 469, 472 (Tex. App. — Corpus Christi 1985,

reh. d.)(insured and agent entered contract whereby agent undert ook
to secure insurance coverage on behalf of insured and insured
agreed to rei nburse agent the anount of the prem uns).
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rel ati onshi p exi sted bet ween NovaStar and t he Jenki nses wi th respect
to obtaining coverage or collecting and remtting prem unms, any
argunent that NovaStar breached fiduciary duties allegedly arising
out of this relationship msses the mark.

Nei t her does the escrow agreenent or the Deed of Trust give
riseto afiduciary duty owed by NovaStar to the Jenkinses. Neither
of these contracts expressly inpose a duty on NovaStar to procure
nmortgage life insurance for their borrowers. And, the courts of
Texas have left no doubt that the nere “[p]aynent of funds by the
nort gagor into an escrow account for the nortgagee’s use to neet tax
and i nsurance obligations on the property as they accrue does not
create a trust or fiduciary relationship under Texas |aw. "2

Finally, we agree fully that, as a matter of |aw, NovaStar was
M.I C s agent for the solicitation of applications and the collection
and rem ssion of premuns, and we reject out of hand Sondra’'s
unsupported assertion that this agency relationship sonehow gave
rise to a fiduciary duty on the part of NovaStar in favor of her and
her husband. Accordingly, we affirmthe district court’s grant of
summary judgnent rejecting Sondra’s clains against NovaStar for
negl i gence cum breach of fiduciary duty.

G Texas |l nsurance Code and DTPA Viol ati ons

27 White v. Mellon Mortg. Co., 995 S.W2d 795, 801 (Tex. App.
— Tyl er 1999)(citing Wsson v. Jefferson Sav. & Loan Ass’n, 641
S.W2d 903, 905 n.2 (Tex. 1982)).
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Sondra also clains that M.IC and NovaStar engaged in unfair
and deceptive practices under Article 21.21 8§ 4(1) of the Texas
| nsurance Code?® and 88 17.46(b)(12)2?° and (24)3% of the DITPA by
representing to potential applicants, in the pronotional materials

and the application form that in every instance the applicants

woul d enjoy athirty-day “risk free” period during which they coul d
(1) exam ne the policy and accept or reject it,3 (2) remain covered

by the insurance while they considered these options, and (3) owe

nothing if they tinmely rejected coverage. To this end, she
2 Article 21.21 84(1), “Msrepresentations and False
Advertising of Policy Contracts,” proscribes, inter alia, the

maki ng or issuing of any statenments representing the terns of any
policy “or the benefits or advantages prom sed thereby.” TEX. |INs.
CooE ANN. 8§ 21.21 4(1)(Vernon’s 1981 & Supp. 2004).

29 Section 17.46(b)(12) of the DTPA nakes it unlawful for any
person to “represent[] that an agreenent confers or involves
rights, renedies, or obligations which it does not have or invol ve,
or which are prohibited by law” Tex. Bus. & Cow CobE ANN. 8§
17.46(b) (12) (Vernon’s 2002 & Supp. 2004).

30 Section 17.46(b)(24) makes it unlawful for any person to
“fail[] to disclose informati on concerni ng goods or services which
was known at the tinme of the transaction if such failure to
di scl ose such informati on was i ntended to i nduce the consuner into
a transaction which the consuner would not have entered had the
informati on been disclosed.” Tex. Bus. & Com CooE ANN. 8§ 17.46
(b) (24) (Vernon’s 2002 & Supp. 2004).

3 As an additional ground for establishing MICs and
NovaStar’s liability under the Insurance Code and DTPA, Sondra
advances that the pronotional materials are deceptive in that they
assure the applicant that “no separate checks are required” and
expressly provide that the first prem umpaynent “w |l be added” to
the applicant’s nonthly billing statenent from NovaStar. Because
this argunent was not nmade in the district court as a basis for
finding either MLI C or NovaStar |iable under the Insurance Code or
t he DTPA, however, it is waived.
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mai ntains that, if enforced, MIC and NovaStar’s nonthly billing
and notification procedures, coupled with the application and
policy provisions that coverage would begin only after the first
premumis paid, would render the thirty-day period “neani ngl ess.”
This is so, asserts Sondra, because in nost cases the thirty-day
period wll have expired (or alnost expired) by the time (1) MIC
notifies NovaStar of M.IC s approval of the applicant for nortgage
life insurance and (2) NovaStar bills its borrower and receives the
premumfromits borrower.

In an effort to support this argunent, Sondra has offered
evidence that the thirty-day period runs fromthe effective date of
the policy, rather than the date of paynent of the first prem umor
the date of the insured s receipt of the policy. In the Jenkinses’
case, the effective date specifiedin the policy was April 1, 2001,
four days prior to Sondra’s actual receipt of the policy on Apri
5, 2001 and three days before Alvin's death on April 4, 2001.
NovaStar did not bill Sondra for the anobunt of the first prem um
until April 10, 2001, one day after being notified by MLIC of its
approval of the Jenkinses; and Sondra tinely submtted her prem um
paynment by virtue of the prem umanount’s inclusion inthe NovaStar
i nvoi ce of April 10, 2001, which Sondra tinely paid on April 26,
2001. Under the interpretation of the terns of the policy advanced
by M.IC and NovaStar, coverage would not begin until MIC (or
NovaStar as its agent) received Sondra's first prem um paynent,
which could not have been until sonme tinme after she mailed it
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follow ng receipt of NovaStar’s invoice dated April 10, 2001 and
received later by Sondra. Yet, by that tinme, only a fraction of
the promsed thirty days follow ng the effective date of the policy
remai ned, neaning that the purported “risk free” period was too
short to be neani ngful.

M.I C and NovaStar offer nothing that would be effective to
refute Sondra’s characterization of the thirty-day period. Instead
they cling to the argunent that the fine print above the
applicants’ signature line on the application, purportedly
informng the applicants that the first premum is absolutely
necessary to effectuate coverage, prevents these representations
frombeing either deceptive or msleading. Inlight of the obscure
nature of this statenent, however, we find that reasonable jurors
could differ as to whether it effectively comrunicates to the
applicant that he will not, in fact, be “fully covered” during the
entire thirty-day exam nation period — even when, for al
practical purposes, it has el apsed —unl ess he has paid his first
premum This is especially so when it is renenbered that this
statenment nust be viewed in context with all other documents and
timng i ssues. For exanple, in references to the 30-day risk-free
exam nation period, the cover letter and the brochure enploy the

future tense regardi ng paynment of the initial prem um 32

32 The cover letter states that “[i]f you deci de you don't want
the coverage, for any reason, just return the Certificate to
Monumental Life Insurance Conpany and you'll [future tense] owe
not hi ng.” Further, the brochure provides that “[i]f you don’t
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W are satisfied that Sondra has raised a genuine issue of
material fact as to whether, in violation of 8§ 17.46(b)(12), MIC
and NovaStar represented to her and her husband that the insurance
agreenent “confers a right which it does not have,” i.e., a ful
thirty-day “risk free” trial period during which they would be
fully covered. W are likew se satisfied that she has raised a
genui ne issue of material fact as to whether, in violation of 8§

17.46(b)(24), MIC and NovaStar failed adequately to disclose

informati on concerning the policy that they knew or should have
known was crucial to the potential insured s decision to apply or
not apply for coverage, with the intent of inducing the Jenkinses
to purchase the insurance.

Finally, we conclude that Sondra has rai sed a genui ne i ssue as
to whether these purported m srepresentations were “a producing
cause of her injury,”® viz., were it not for these confusing and
m sl eadi ng statenents and om ssions, would Sondra and Al vin have
been likely to know that they needed to take additional steps to
bring coverage into effect? Accordingly, we reverse the district

court’s grant of summary judgnent in favor of M. C and NovaStar on

agree that this is sensible and affordable nortgage protection
sinply return it within 30 days and you won’t [future tense] owe a
cent.”

33 To prevail on her DTPA cl ai ms, Sondra nust showthat (1) she
is a consunmer, (2) MIC and NovaStar engaged in fal se, m sl eading,
or deceptive acts, and (3) these acts constituted a produci ng cause
of her damages. See Celtic Life Ins. Co. v. Coats, 885 S. W2d 96,
99 (Tex. 1994).
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these statutory clainms, and remand for further proceedings
consistent with this opinion.

I11. CONCLUSI ON
A W reverse the district court’s grant of summary | udgnment
di sm ssing Sondra’ s breach of contract claimagainst MIC and we
remand to the district court for further proceedi ngs consistent
with this opinion.
B. As to whether NovaStar breached its contractual obligation
under the escrow agreenent tinely to collect and remt paynent for
nmortgage |life insurance premuns, we hold that Sondra has
establ i shed the existence of a genuine issue of material fact. W
therefore reverse the district court’s grant of summary judgnment in
favor of NovaStar on this claim and we remand for further
consi stent proceedi ngs.
C. We conclude that Sondra has established the existence of a
genui ne issue of material fact as to her clains against MIC and
NovaStar for violations of the Texas I nsurance Code and the DTPA
We therefore reverse the district court’s grant of summary j udgnment
as to these clains, and we remand for further consistent
pr oceedi ngs.
D. As for Sondra’s negligence cum breach of fiduciary duty claim
agai nst NovaStar, we hold that, as a matter of |aw, NovaStar owed

no fiduciary duty to Sondra or her husband. W therefore affirm
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the district court’s grant of summary judgnment in favor of NovaStar
dism ssing that claim

AFFI RVED in part; REVERSED and REMANDED in part.
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EDITH H JONES, Circuit Judge, specially concurring in part and

dissenting in part:

Because no one anticipates the tragedy of unexpected
deat h, the commencenent date of a nortgage life insurance policy is
ordinarily of little inportance. Here, M. and Ms. Jenkins each
signed a statenent in their insurance application that they
understood no insurance was effective until the application was

approved and the first premumwas paid. The nmajority repeatedly

refer to this statenent as “fine print,” but it is no less a part
of the contract, and it appeared just above the applicants’ signa-
ture lines. The district court applied the literal terns of the
application, the cover letter and the i nsurance policy itself, al
of which were consistent on this point.

Notw t hstanding these facts, other |language in the
policies’ pronotional naterials, and contract docunents, and
Novast ar’ s paynent handl i ng procedures nuddy t he pi cture concerni ng
the policy’'s effective date. |In occasionally caustic terns, the
majority overturns the district court’s grant of summary judgnent
and reverses for trial on nmultiple causes of action. Unlike the
majority, | do not find in the circunstances of this case an
occasion for condeming the defendants’ practices so nuch as for
sorting out the confusion that existed between the defendants

handl i ng of nortgage |ife i nsurance applications and t he provi si ons
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speci fyi ng when and how t he necessary first prem um paynents woul d
be nmade.

Because of the confusion, | agree that a fact issue
exists as to whether Mnunental waived its requirenent that the
first premum nust be paid before the thirty-day risk-free
effective period of the insurance commenced. There is also a valid
question whet her Novastar, having transmtted the insurance offer
to nortgagors and agreed to be the servicing agent for collection
of prem uns, owed the Jenkinses a contractual obligation in regard
to the paynent of the first prem umand pronpt conmencenent of the
policy.

The facts before us do not, however, support causes of
action for estoppel under Texas |law, or for violations of the Texas
| nsurance Code or the DTPA. Texas | aw defi nes estoppel as “conduct
whi ch causes the other party to materially alter his position in

reliance on that conduct.” Hruska v. First State Bank of

Deanville, 747 S.W?2d 783, 785 (Tex. 1988). The evi dence does not
show t hat the Jenkinses relied on these defendants’ all eged m scon-
duct to their detrinent. They knew after receiving the March 14
acceptance letter that “the certificate of nortgage |ife insurance
should arrive shortly.” They also knew, fromthe application they
signed, that coverage would not be in effect until the first
premum was paid and that they would not receive their next
Novastar billing statenent until on or about April 10. They did
not know that the effective date of the policy would be April 1,
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2001. They could have elected to nake the first insurance paynent
any tinme after they recei ved notice of approval, or they could have
(and did) risk waiting for Novastar’s April 10 invoice. 1|n neither
event didthey rely at all on the policy’'s becom ng effective prior
to paynent of the first prem um The majority cites no Texas
casel aw to support its concl usion.

As for the Texas statutory causes of action, | would hold
that even if there was undue confusion about the effective date of
the policy and nechanism for paying the first premum the
Jenkinses were not msled or injured under the terns of those
statutes. The majority conplains that Novastar’s actual billing
practices may have neant that M. Jenkins mght have “only a
fraction of the promsed thirty days” risk-free trial period avail -
able to her, a period “too short to be neaningful.” The majority
m sunderstands the thirty-day risk-free feature of the policy.
Ri sk-free does not nmean cost-free. Taken in context of all the
docunents, this neans only that a policyholder, having conplied
wth the requirenent to pay the first premum as a condition of
policy coverage, could receive a refund of the premum for the
first thirty days. (The docunents accordingly said that if the
coverage was t hen dropped, “your account will be credited. . . .”").
The overall operation of the program was confusing, but the
def endants neither m sled nor concealed its provisions.

Finally, it should be enphasized that although the
majority casts its interpretation of the facts in the |Iight nobst
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favorable to Ms. Jenkins, as it should at this juncture, fornma
factfinding is still necessary.

Wth due respect, | ~concur only in the judgnent
authorizing remand to proceed with M. Jenkins’s waiver claim

agai nst M.I C and breach of contract clai magai nst Novastar.
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